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COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION
AT RI CHMOND, JUNE 15, 2000
PETI TI ON OF
CAVALI ER TELEPHONE, LLC CASE NO. PUC990191
For arbitration of interconnection

rates, ternms and conditions, and
related relief

ORDER

On Cctober 18, 1999, Cavalier Tel ephone, LLC ("Cavalier"),
filed a pleading that contai ned both an informal conplaint
against Bell Atlantic-Virginia, Inc. ("BA-VA'), and a request
that the Comm ssion arbitrate the rates, terns, and conditions
for interconnection and rel ated arrangenents concerning a
proposed anendnent to the parties' interconnection agreenent,
whi ch we had approved by Order entered June 21, 1999, in Case
No. PUC980048. Cavalier petitioned to convert the informal
conplaint to formal status on January 5, 2000. Pursuant to our
Order Initiating Formal Proceeding in the above-captioned case,
i ssued February 11, 2000, we referred portions of this matter to
the Hearing Exam ner and ordered the parties to brief certain
jurisdictional issue questions, including:

1. Is the jurisdiction over this conplaint
properly before this Comm ssion, the FCC, or
a state or federal court of general
jurisdiction?

2. If jurisdiction over the conplaint

properly lies with this Comm ssion, what
remedi es are avail able to us?


http://www.state.va.us/scc/contact.htm#General

3. Is there a basis in Virginia law for the

Comm ssion to assert or exercise jurisdiction

over the request for the Conm ssion to

arbitrate unresol ved i ssues between the

parties that is independent of any authority

contained in the Act?

4. Shoul d the Conmm ssion establish a

generic case to establish BA-VA' s prices for

DSL | oops as an unbundl ed network el ement and

is there a basis to do so under state | aw?

We directed the Hearing Exam ner to review the pleadings and

briefs and report his recommendations. The Conm ssion al so
w t hhel d action on Cavalier's concurrently filed request for
arbitration and BA-VA's notion to dismss that request. Hearing
Exam ner Howard P. Anderson, Jr. filed his Report on April 14,
2000. Cavalier and BA-VA filed comments to the Report on May 5,

2000. The Exam ner found:

1. The Conmm ssion has jurisdiction to hear Cavalier's
conpl ai nt.
2. The renedi es available to the Conmmission in this natter

i ncl ude the powers of injunction and nandamus, but not the
authority to award damages.

3. Virginia |law provides a basis, separate and apart from
authority contained in the federal Tel ecommuni cations Act of
1996, 47 U.S.C. 151, et seq. (the "Act"), for the Conm ssion to
assert or exercise jurisdiction over Cavalier's petition for
arbitration of interconnection terns and conditions.

4. The Comm ssion shoul d establish a generic investigative
docket to establish prices for BA-VA' s provision of digita
subscri ber line |oops ("DSL") as an unbundl ed network el enment to

conpetitive | ocal exchange carriers.
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NOW THE COMM SSI ON, upon consideration of the Report, the
comments thereon, and the record herein, concludes as discussed
nore fully below that we should adopt the first three of the
Exam ner's findings and recommendations. W find no need to
establish a generic pricing docket for DSL | oops. Under the
procedures we will set out inthis Order, we wll establish the
prices for this network el enent pursuant to the authority
conveyed to us under the Constitution of Virginia and Code of
Virginia and such authority conveyed by the Act that we may
| awful Iy exerci se.

Al ternatively, Cavalier may elect to withdraw its request
for our arbitration of these matters and instead petition the
Federal Communi cations Comm ssion ("FCC') to undertake to
establish such prices solely under the authority of the Act. Any
prices we establish for DSL | oops wll be avail able to any CLEC
wi shing to obtain this elenent fromBA-VA. Finally, Cavalier my
continue to prosecute its conplaint here or avail itself of the
concurrent jurisdiction of the courts of general jurisdiction in
the Commonwealth with regard to the issues raised in that portion
of its pleading.

Consistent with these findings, we will now deny BA-VA's
Motion to Dismss and Motion for More Definite Statenment. W
direct Cavalier to advise us in witing, within 15 days of the
date of this Order, whether it will continue either of these
matters before us.

We have concl uded that there is substantial doubt whether we

can take action in this matter solely pursuant to the Act, given
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that we have been advised by the United States District Court for
the Eastern District of Virginia that our participation in the
federal regulatory schene constructed by the Act, with regard to
the arbitration of interconnection agreenents, effects a waiver
of the sovereign imunity of the Cormonwealth. It is axiomatic
that the Conm ssion has no inherent power sinply because it was
created by the Constitution of Virginia. |Its jurisdiction nust
be found either in constitutional grants or in statutes that do
not contravene the Constitution.® No statute or constitutional
grant authorizes us to subject the Commonwealth to federal suit
by waiving its sovereign imunity.

We have exam ned the Virginia Code and our previously
pronul gated rul es, however, and find that they provide sufficient
authority necessary for us to render a decision on the pending
request for arbitration.

Jurisdiction to Hear Conpl ai nt

As found by the Exam ner, we conclude that Virginia | aw
provi des anple authority for the Comm ssion to exercise
jurisdiction over Cavalier's conplaint. W further find that our
authority, in this matter, is concurrent with that of the courts
of comon jurisdiction within the Coormonwealth. Article I X of
the Constitution of Virginia establishes our general authority
over the rates and services of public service conpanies.

Section 56-35 of the Code of Virginia grants us the power, and

charges us with the duty, of "supervising, regulating and

Y Gty of Norfolk v. Virginia Electric and Power Conpany, 197 Va. 505;
90 S.E. 2d 140 (1955).




controlling all public service conmpani es doing business in this
Commonweal th, in all matters relating to the performance of their
public duties and their charges therefor, and of correcting
abuses therein by such conpanies.”™ Both Cavalier and BA-VA are
public service conpanies and subject to our authority in these
regards.

Section 56-6 of the Code provides that any person or
corporation aggrieved by actions or om ssions of a public service
conpany of any of their obligations inposed by the Code "shal
have the right to nake conpl aint of the grievance and seek relief
by petition against such public service corporation before the

State Corporation Conmm ssion . Chapter 15 of Title 56 of
the Code of Virginia extensively sets out our authority over
t el ephone conpani es operating within the Commonweal t h, incl uding
the right to require interconnection between carriers.

Section 56-6 provides that upon hearing a conplaint the
Comm ssion "shall have jurisdiction, by injunction, to restrain
such public service corporation fromcontinuing [its breach of
the law] and to enjoin obedience to the requirenents of this
law . . .." Further, the Conm ssion may "by nmandanus,
conpel any public service corporation to observe and perform any
public duty inposed upon public service corporations by the | aws
of this Comonwealth . . .." Oher provisions of the Code permt

the inmposition of fines for specified violations. However, we

find no jurisdiction to award danmages that Cavalier seeks inits



conplaint.? Therefore, should Cavalier decide to maintain its
conpl ai nt action agai nst BA-VA before us, the renedi es avail abl e
to it under the Code of Virginia are injunctive and prospective
in nature. We have no authority to award damages to Cavalier
should we find its conplaint to be well-founded.

Jurisdiction over Arbitrati on Request

Turning to the matter of the request for arbitration, we
also find authority under state |aw that provides for our
i ntercession. Section 56-479 of the Code of Virginia enpowers us
to order interconnection between carriers operating within the
Commonweal th, and 8§ 56-38 authorizes us, upon request of the
parties, "to effect, by nmediation, the adjustnent of clains, and
the settlenment of controversies, between public service
conpani es, and their enployees and patrons.” In this instance,
Cavalier would be a patron of BA-VA as Cavalier seeks to obtain
services and use of BA-VA's facilities in order to provide DSL
services to its own patrons.

In addition to the authority quoted above, the Comm ssion
pronul gated regul ations prior to the passage of the Act to
i npl ement the revisions to 8 56-265.4:4 C 3 of the Code of
Virginia that allowed us to certificate conpeting | ocal exchange
carriers. In Case No. PUC950018,° we adopted rules, now codified

at 20 VAC 5-400-180 as "Rul es governing the offering of

2 Section 207 of the Federal Conmunications Act of 1934 provides that damages
may be recovered in conplaint to the FCC. The Code of Virginia contains no
anal ogous provisions allow ng the Comm ssion to award danages.

® Ex Parte: In the matter of investigating |ocal exchange tel ephone
conpetition, including adopting rules pursuant to Virginia Code § 56-
265.4:4.C. 3, Case No. PUC950018, 1995 S.C.C. Ann. Rep. 249.
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conpetitive | ocal exchange tel ephone service,”" ("Rules") in
anticipation that we woul d address issues such as this under the
authority of the Virginia Code. Rules 20 VAC 5-400-180(F)(5)
and (6) specifically provide for our "arbitration" of contested
matters.

Shortly after the issuance of the Rules, the federal Act was
passed and we pronul gated additional rules to inplenent the
procedures established by that neasure. Follow ng the
Comm ssion's arbitration of certain earlier interconnection
agreenents submitted under 88 251 and 252 of the Act pursuant to
these later-enacted rules, our orders approving these agreenents
were reviewed on federal appeal as explicitly provided by
§ 252(e)(6) of the Act®. Wiat is not made explicit in the Act
(nor do we consider legally inferred therefrom, however, is that
t he Commonweal th of Virginia, in the person of the Comm ssioners
acting in their official capacity, would also be a party to this
federal review. The Conm ssion had mai ntai ned and continues to
maintain that in taking its actions on these agreenents the
Commonweal th of Virginia is protected fromfederal suit by the
El eventh Amendnent to the U S. Constitution.

The Comm ssion did not consider its participation in the
Act's regulatory schene to constitute a waiver of inmmunity under
the El eventh Anendnent. The Commi ssion has no authority to waive

t he Commonweal th's sovereign inmunity. Therefore, we wll not

* See MO Teleconm Corp. v. Bell Atlantic-Virginia, Inc., 1997 W 1133714
(E.D. Va.); GIE South Inc. v. Mrrison, 957 F. Supp. 800 (1997); GIE South
Inc. v. Mrrison, 6 F. Supp.2d 517, aff'd, 199 F.3d 733 (4th Gr. 1999); AT&T
of Virginia v. Bell Atlantic-Virginia, Inc., 197 F.3d 663 (4th G r. 1999)
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take any action in this matter that may subject the Conmonweal th
to federal suit. As noted above, we find clear and pertinent
authority under Virginia law, and our Rules, to permt our
resolution of the arbitration dispute, and any order we enter
with regard to this portion of Cavalier's pleading will be taken
accordingly. Thus, any party aggrieved by our action in
resol ving these i ssues would have an appeal of right to the
Virginia Supreme Court. The extent to which our actions are or
may be concurrently authorized by the Act should be viewed as
coincidental in this respect. Any party that proceeds before us
shal | be deened to be requesting our action under color of the
authority we are unquestionably delegated to weld —that of the
Commonweal th of Virginia, and all such other authority we may
awful Iy exercise without waiving the Commonweal th's immunity.
Until the issue of Eleventh Amendnent inmmunity from federa
appeal under the Act is resolved by the Courts of the United

St ates, ®

we have concl uded no | onger to act solely under the
Act's federally conveyed authority in matters that m ght arguably

inplicate a waiver of the Coormonwealth's inmunity, including the

®|n at |east one of the federal appellate circuits, the Fifth, the doctrine
of waiver of sovereign imunity has apparently been extinguished. See, AT&T
Communi cati ons Conmi ssion of South Central States v. Bell South

Tel econmuni cations, Inc., 43 F. Supp.2d 593 (MD. La. 1999). W have al so
recently joined a friend of the Court brief prepared by the Pennsylvania
Public Utilities Comm ssion urging the United States Supreme Court to grant
certiorari in Strand et al. v. Mchigan Bell Tel ephone Co., No. 99-1878, filed
June 15, 2000, a decision of the 6th Grcuit permtting suit against the

M chigan public utility conm ssioners under a different |egal theory. The 4th
Circuit also appears poised to address the sovereign inmunity issue in
Bel | Sout h Tel ecommuni cations, Inc. v. North Carolina UWilities Conm ssion,

No. 99-1845(L), which was argued May 1, 2000. The Court has requested

suppl enental briefs fromthe parties on the question whether the North
Carolina Uilities Comm ssion is an indispensable party to any federal review
action pursuant to the Act.




arbitration of rates, terns, and conditions of interconnection
agreenents between | ocal exchange carriers. W do find, though,
t hat we possess authority under Virginia |aw for us to continue
to resol ve such issues.

Accordingly, I'T IS ORDERED THAT:

(1) The Comm ssion will, upon receipt of the notification

requi red by Paragraph No. 4, infra, consider Cavalier's conplaint

pursuant to the Rules set out in 20 VAC 5-400-180, other
pertinent state statutes and rules, and under such authority we
can lawfully exercise pursuant to the Act.

(2) Pursuant to Rule 7:1 of our Rules of Practice and
Procedure, the Comm ssion hereby appoints a Hearing Exam ner to
conduct all further proceedi ngs necessary to establish an
i nterconnection agreenent between the parties, consistent with
t he findi ngs above.

(3) BA-VA's Motion To Dismss and Motion For More Definite
Statenent are hereby denied.

(4) Cavalier shall, within fifteen (15) days of the date of
this Order, advise us in witing whether it w shes to continue
these matters before us, consistent with the findings above.

(5 This case is continued for further orders of the

Conmi ssi on.



